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PATENT APPLICATION 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re the application of: 



Attorney Docket No.: 3338.62US01 



FORTIN et al. 



Confirmation No.: 2469 



Application No.: 



10/524,174 



Filed: 



10 February 2005 



For: DISTRACTION AND DAMPING SYSTEM WHICH CAN BE ADJUSTED AS THE 
VERTEBRAL COLUMN GROWS 



Applicants hereby renew their Petition Under 37 C.F.R. § 1.47(a) to proceed with the 
above referenced patent application without an inventor who refuses to join in the application 
and respectfully request reconsideration on the merits of the first Petition Under 37 C.F.R. § 
1.47(a) (hereinafter "the first Petition") filed March 3, 2006. A complete copy of the first 
Petition is attached hereto. 

A Decision on Petition Under 37 CFR 1.47(a) (hereinafter "the Decision on Petition") 
was mailed by the U.S. Patent and Trademark Office on May 30, 2006. The Decision on Petition 
stated that Applicant has not satisfied item (3) required for a grantable Petition Under 37 C.F.R. 
§ 1.47(a), which is an oath or declaration by the other inventors on behalf of themselves and the 
nonsigning inventor. In particular, the Decision on Petition stated that a statement confirming 
the accuracy of the English translation contained on the previously submitted declaration form 
must be submitted before the present declaration can be accepted. 



Mail Stop PCT 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Sir: 



RENEWED PETITION UNDER 37 C.F.R SI. 47(a) 




Application No. : 1 0/524, 1 74 



Submitted herewith is a Certification of Translation Accuracy which includes a statement 
confirming the accuracy of the English translation contained on the previously submitted 
declaration form. Included with the aforementioned Certification is a copy of the previously 
submitted declaration form as sent for translation confirmation. 

Applicants therefore respectfully renew their petition to proceed with the above 
referenced patent application without inventor Reinhard Zeller, who refuses to join in the 
application. As stated in the Decision on Petition, no additional petition fee is required with this 
Renewed Petition. However, please credit or debit Deposit Account No. 16-0631 as needed to 
ensure consideration of this Renewed Petition. 

The Examiner is invited to telephone the undersigned if the Examiner believes it would 
be useful to advance prosecution. 



Customer No. 24113 \ 
Patterson, Thuente, Skaar & Christensen, P.A. 
4800 IDS Center 
80 South 8th Street 
Minneapolis, Minnesota 55402-2100 
Telephone: (612) 349-5741 



"Express Mail" mailing label number EV494286212US. Date of Deposit: 31 July 2006. I hereby certify that this paper is being 
deposited with the United States Postal Service "Express Mail Post Office to Addressee" service under 37 C.F.R. § 1.10 on the 
date indicated above and is addressed to the Commissioner for PatentsrP^>Box 1450, Alexandria^ VA 22313-1450. 




Jar les H. Patterson 
Re jistration No. 30,673 



espectfuily submitted, 



CERTIFICATE OF EXPRESS MAIL 



Name of Person Making Deposit 



Doris Whitcomb 





30 MAY 2006 

United States Patent and Trademark Office 



James H. PATTERSON 

PATTERSON, THUENTE, SKAAR & CHRISTENSEN, P.A. 
4800 IDS Center 
80 South 8 th Street 
Minneapolis, Minnesota 55402 

In re Application of: 
ZELLER, Reinhard, et al. 
U.S. Application No.: 10/524,174 
PCT No. : PCT/FR2003/002435 
Int'l Filing Date: 31 July 2003 
Priority Date: 13 August 2002 
Attorney's Docket No.: 3338.62US01 
For: DISTRACTION AND DAMPING 

SYSTEM WHICH CAN BE 

ADJUSTED AS THE VERTEBRAL 

COLUMN GROWS 



Commissioner for Patents 
United States Patent and Trademark Office 
P.O. Box 1450 
Alexandria, VA 22313-1450 

RECEIVED www.usplo.gov 

DOCKETING 



JUN 0 5 2006 

PATTtrtSON, THUENTE, SKAAR 
& CHRISTENSEN, P.A. 



DECISION ON PETITION 
(37 CFR 1.47(a)) 



Date of Office Actios 

Response due „,„, 

P/>V "i •.■•.-.•.r > <.,.,- 



Per 4th <k FINAL extension llZillj^^C^ 



This decision is issued in response to applicants' "Petition Under 37 CFR 1.47(a)," filed 
03 March 2006. Deposit Account No. 16-0631 will be charged the required $200 petition fee. 

BACKGROUND 

On 31 July 2003, applicants filed international application PCT/FR2003/002435. The 
international application claimed a priority date of 13 August 2002 and designated the United 
States. On 26 February 2004, the International Bureau (IB) communicated a copy of the 
international application to the United States Patent and Trademark Office (USPTO). The 
deadline for submission of the basic national fee was thirty months from the priority date, i.e., 13 
February 2005. 

On 10 February 2005, applicants filed a Transmittal Letter for entry into the U.S. national 
stage accompanied by, among other materials, payment of the basic national fee. 

On 05 August 2005, the United States Designated/Elected Office (DO/EO/US) mailed a 
Notification Of Missing Requirements (Form PCT/DO/EO/905) indicating that the following 
materials were required: (1) a translation of the international application into English; (2) the 
processing fee for filing the translation later than thirty months after the priority date; (3) an oath 
or declaration in compliance with 37 CFR 1.497; and (4) the surcharge for filing the oath or 
declaration later than thirty months after the priority date. 

On 03 March 2006, applicants filed a response to the Notification Of Missing 
Requirements (with required extension of time fee). The response included payment of the 
required surcharge and processing, an English translation of the international application, a 
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declaration executed by two of the three named inventors, and the petition under 37 CFR 1.47(a) 
considered herein. The petition seeks acceptance of the application without the signature of the 
remaining inventor, Reinhard ZELLER, whom applicants assert has refused to sign the 
application documents. 

DISCUSSION 

A grantable petition under 37 CFR 1.47(a) must be accompanied by: (1) the fee under 37 
CFR 1.17; (2) a statement of the last known address of the nonsigning inventor; (3) an oath or 
declaration by the other inventors on behalf of the other inventors on behalf of themselves and 
the nonsigning inventor; and (4) factual proof that the inventor refuses to execute the application 
or cannot be reached after diligent effort. 

Pursuant to applicants' authorization, Deposit Account No. 16-0631 will be charged the 
required $200 petition fee. Item (1) is therefore satisfied. 

The petition sets forth the last known address of the inventor. Accordingly, item (2) is 
therefore satisfied. 

Regarding item (3), section 409.03(a) of the Manual of Patent Examining Practice 
(MPEP) states that: 

An oath or declaration signed by all the available joint inventors with the 
signature block of the nonsigning inventor(s) left blank may be treated as 
having been signed by all the joint inventors on behalf of the nonsigning 
inventor(s), unless otherwise indicated. 

Here, applicants have filed a declaration executed by two of the three inventors and including an 
unsigned signature box identifying the nonsigning inventor. Based on the above, if acceptable, 
this declaration can be treated as having been executed by the available inventors on their own 
behalf and on behalf of the nonsigning inventor. However, the French/English declaration form 
used by applicants here is not the French/English declaration form provided by the USPTO (i.e., 
Form PTO/SB/105). Under such circumstances, a certification of the English translation is 
required pursuant to 37 CFR 1.69(b). A statement confirming the accuracy of the English 
translation contained on the declaration form must be submitted before the present declaration 
can be accepted. Until this statement is provided, item (3) is not considered satisfied. 

Regarding item (4), the petition asserts that the nonsigning inventor has refused to 
execute the declaration. Before a refusal to execute the application can be claimed, section 
409.03(d) of the MPEP requires that the nonsigning inventor be provided with a copy of the 
complete application, including specification, drawings and claims. The MPEP also requires "a 
statement of facts by the person who presented the inventor with the application papers and/or to 
whom the refusal was made." 

Here, applicant has provided the required firsthand showing, with documentary support, 
confirming that a copy of the complete application papers were delivered to the nonsigning 
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inventor and that the inventor has refused to execute the declaration, as requested. Item (4) is 
therefore satisfied. 

Based on the above, applicants have satisfied all the requirements for a grantable petition 
under 37 CFR 1.47(a). 

CONCLUSION 

The petition under 37 CFR 1.47(a) is DISMISSED without prejudice. 

If reconsideration on the merits of this petition is desired, a proper response must be filed 
within TWO (2) MONTHS from the mail date of this decision. Any reconsideration request 
should include a cover letter entitled "Renewed Petition Under 37 CFR 1. 47(a)" and should 
include the materials necessary to satisfy item (3) of a grantable petition, as discussed above (i.e., 
an acceptable statement confirming the accuracy of the English translation of the declaration). 

No additional petition fee is required. Failure to file a timely response will result in 
abandonment of the application. Extensions of time under 37 CFR 1.136(a) are available. 

Please direct further correspondence with respect to this matter to the Mail Stop PCT, 
Commissioner for Patents, Office of PCT Legal Administration, P.O. Box 1450, Alexandria, 
Virginia 22313-1450, with the contents of the letter marked to the attention of the Office of PCT 
Legal Administration. 

Richard M. Ross 
Attorney Advisor 

Office of PCT Legal Administration 
Telephone: (571)272-3296 
Facsimile: (571)273-0459 




Sajan, Inc. 

625 Whitctail Blvd. 

Certification of Translation Accuracy River Falls, WI 54022 

877.426.9505 phone 
715.426.0105 fax 
www.sajan.com 



As a duly elected officer of Sajan, Inc., 1 do hereby declare that the Declaration and Power of Attorney 
attached hereto has been reviewed. The text in the left-hand column (French) is an accurate translation of 
the text in the right-hand column (English). This verification was completed by a technically trained and 
certified native speaking linguist. 



Date: 07/31/2006 

Client: Patterson, Thuente, Skaar, & Christensen 

Client Contact: Jill Price 

Product Description: Reference Number 3338 



SAJAN, INC. 



Tracy Berg ! 



Otgitally ilgnod by Tracy Berg 
1 v ON: cn=Tracy Barg. c=US. o= Sajan, Inc.. 
1 ou*Op«ratoM.«rnait=toerg@M]an.cwT) 
„ ,/ Dale: 2006.07.31 15:12:05 -05W 

By: i 



Tracy L. Berg 

Senior Account Manager 




Declaration and Power of Attorney for Patent Application 
Declaration et Pouvoirs pour Demande de Brevet 

French Language Declaration 



En tant que l'inventeur cite, je designe par l a As 



Adresser tout appel lelephonique a : James 
Patterson au numero (612) 349-5741 

Adresser toute correspondance a : 

Customer Number 241 1 3 
James H. Patterson 

Patterson, Thuente, Skaar & Cluistensen P A 
4800 IDS Center, 80 South 8th Street 
Minneapolis, Minnesota 55402-2100 



Address all telephone calls to: James H. Patterson at 
telephone number (6 1 2) 349-574 1 

Address all correspondence to: 

Customer Number 24 1 1 3 
James H. Patterson 

Patterson, Thuente, Skaar & Christensen P A 
4800 IDS Center, 80 South 8th Street 
Minneapolis, Minnesota 55402-2100 



En tant que l'inventeur nomme ci-apres, je declare As a below 
par le present acte que: 



named inventor, I hereby declare that: 



are 



mon nom. 

Je crois etre le premier inventeur original et 
unique (si un seul nom est mentionne ci-dessous) 
oil 1-un des premiers co-inventeurs originaux (si 
plusieurs noms sont mentionnes ci-dessous) de 
lobjet revendique, pour lequel une demande de 
brevet a ete deposee conceroant I'invention 
intituled 



1 believe I am the original, first and sole inventor (if 
only one name is listed below) or an original first 
and joint inventor (if plural names are listed below) 
of the subject matter which is claimed and for which 
a patent is sought on the invention entitled 

DISTRACTI ON AND DAMPING SYSTRM WMIPH 
CAN BE ADJj ISTED A S THE V ERTEBRAL CQJ ■ imm 
GROWS 
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et dont la description est fournie ci-joint k moins 
que la case suivante n'ait ete cochee: 

a et6 ddposee le 

sous le numSro de demande des 

Etats-Unis ou le nurnfro de demande 

international PCT 

. et modifiee le 

. (le cas echdant). 



the specification of which is attached hereto unless 
the following box is checked: 

JL_ was filed on 10 February 2005 as United 
States Application Number or PCT 
International Application Number 10/524.174 

and was amended on ~~~ ' 

(if applicable). 



revendicat ons comprises teller m,P m^jfii. . " , ™f aDove ldeil »fied specification, 

par ,ou,e n^ficaK'" ZvTuZ SSi^T" 
reference ci-dessus. 



Je revendique par le present acte avoir la priorite 
etrangere, en vertu du Titre 35, § 1 19(a)-(d) ou § 
365(b) du Code des Etats-Unis, stir toute 
demande etrangere de brevet ou certificat 
d'inventeur ou, en vertu du Titre 35, § 365(a) du 
meme Code, sur toute demande Internationale 
PCT designant au moins un pays autre que les 
Etats-Unis et figurant ci-dessous et, en cochant la 
case, j'ai aussi indique ci-dessous toute demande 
etrangere de brevet, tout certificat d'inventeur ou 
toute demande Internationale PCT ayant une date 
de depot precedant celle de la demande a propos 
de laquelle une priority est revendiquee. 



1 hereby claim foreign priority under Title 35, United 
States Code, § 119(a)-(d) or § 365 (b) of any foreign 
applications) for patent or inventor's certificate, or § 
365(a) of any PCT International application which 
designated at least one countiy other than the United 
States, listed below, and have also identified below, 
by checking the box, any foreign application for 
patent or inventor's certificate, or PCT International 
application having a filing date before that of the 
application on which priority is claimed. 



Prior foreign application(s) 
Demande(s) de brevet anterieure(s) 



02 1Q24-8 



(Number) 
(Numero) (Pays) 



France 
(Country) 



Priority Claimed 

Droit de priority revendique 

13 August 200? 

(Day/Month/Year Filed) 
(Jour/Mois/Annde de dep6t) 



Yes 



(Number) 
(Numero) (Pays) 



(Country) 



(Day/Month/Year Filed) 
(Jour/Mois/Ann6e de depot) 
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Je revendique par le prdsent acte tout office en 
vertu du Titre 35, § 119(e) du Code des Etats- 
Unis, de toute demande de brevet provisoire 
effectuee aux Etats-Unis et figurant ci-dessous 



I hereby claim the benefit under Title 35, United 
States Code, § 119(e) of any United States 
provisional application(s) listed below. 



(Application No.) 
(N de demande) 



(Application No.) 
(N de demande) 



(Filing Date) 
(Date de dep6t) 



(Filing Date) 
(Date de dep6t) 



Je revendique par le present acte tout benefice en 
vertu du Titre 35, § 120 du Code des Etats-Unis, 
de toute demande de brevet effectuee aux Etats- 
Unis, ou en vertu du Titre 35, § 365(c) du meme 
Code, de toute demande internationale PCT 
designant les Etats-Unis et figurant ci-dessous et, 
dans la mesure ou I'objet de chacune des 
revendications de cette demande de brevet n'est 
pas divulgue dans la demande anterieure 
americame ou internationale PCT, en vertu des 
dispositions du premier paragraphe du Titre 35 § 
112 du Code des Etats-Unis, je reconnais devoir 
divulguer toute information pertinente a la 
brevetabilite, comme defini dans le Titre 37, § 
1.56 du Code federal des reglementations, dont 
j'ai pu disposer entre la date de depot de la 
demande anterieure et la date de depot de la 
demande nationale ou internationale PCT de 
la presente demande : 



PCT/FR20ftt/nfP4^ 
(Application No.) 
(N de demande) 



31 July 2001 
(Filing Date) 
(Date de depdt) 



I hereby claim the benefit under Title 35, United 
States Code, § 120 of any United States 
application(s), or § 365(c) of any PCT International 
application designating the United States, listed 
below and, insofar as the subject matter of each of the 
claims of this application is not disclosed in the prior 
United States or PCT International application in the 
manner provided by the first paragraph of Title 35 
United States Code, § 1 12, 1 acknowledge the duty to 
disclose information which is material to 
patentability as defined in Title 37, Code of Federal 
Regulations, § 1.56 which became available between 
the filing date of the prior application and the 
national or PCT International filing date of this 
application. 



(Status) (patented, pending, abandoned) 
(Statut) (brevete, en cours d'examen, abandonne) 



(Application No.) 
(N de demande) 



(Filing Date) 
(Date de depSf) 



(Status) (patented, pending, abandoned) 
(Statut) (brevete, en cours d'examen, abandonnd) 



Je declare par le present acte que toute 
declaration ci-incluse est, a ma connaissance, 
vendique et que toute declaration formulee 
a partii; de renseignements ou de suppositions est 
tenue pour vendique; et de plus, que toutes ces 
declarations ont ete formulees en sachant que 
toute fausse declaration volontaire ou son 



I hereby declare that all statements made herein of 
my own knowledge are true and that all statements 
made on information and belief are believed to be 
true; and further that these statements were made 
with the knowledge that willful false statements and 
the like so made are punishable by fine or 
imprisonment, or both, und.;r Section 1001 of Title 
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1001 du litre 18 du Code des bC_u s e aue 111 Je ° Pardi2e the va,idi * of *c 

de telles declarations vouJ^*£^ a PP'-aUon or any patent issued thereon, 
nsquent de compromettre la validite de la 
demande de brevet ou du brevet ddlivre a partir 
decelle-ci. K 



Norn complet de l'unique ou premier 



Signature de 1'inventeur 



Date 



Domicile 



Nationality 



Adresse postale 



Freddric FOKTTM 



inventeur Full name of sole or first inventor 



Inventors signature 



6± 




Date 

Residence Pessac 1 France 



Citizenship French 

Post Office Address 36. Allee de S Passerines , 
F-33600 Pessac. Fran^ 



Norn complet du second co-inventeur, 
le cas dchdant 



Reinhard ZELLER 



Full name of second joint inventor, if any 



Signature du second inventeur 



Second Inventor's signature 



Date 



Domicile 



Nationality 



Adresse postale_ 



Date 



Residence Boulop ne 1 Franrp 



Citizenship French 



Post Office Address 127 Rue Jean Bag tiste, 
Clement. 921 QQ Boulo gne, Fmnrp 
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Norn complet du troisieme CQ-inventeur, 
le cas ech^ant 



Signature du troisieme inventeur 



Date 

Domicile 

Nationality 

Adresse postale. 



(Fournir les memes renseignements et la 
signature de tout co-inventeur supplementaire.) 



Alain DIMEGLIO 

Full name of third joint inventor, if any 

! ^ . 

Third Inventor's signature 



Date ~ 

Residence Montp ellie^ Franr.P ' 

Citizenship French 

Post Office Address 371 Avenue Dnyen Gaston. 

Giraud. 340 90 Montp ellie^ France 

(Supply similar information and signature for 
subsequent joint inventors.) 



